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DETAILED ACTION 



Continued Examination Under 37 CFR 1. 1 14 



1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .1 7(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
04/12/2010 has been entered. 

Listing of Claims 

2. Claims 1 -1 9 and 21 -26 are pending. New claims 22-26 have been added. Claim 
20 remains cancelled. 



3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claim 4 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

5. Regarding claim 4, the phrase "wherein the ratio of whey protein to casein is 
within the range of 0.05-0.75" renders the claim indefinite. It is unclear if "0.05-0.07" is 



Claim Rejections - 35 USC §112 
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a ratio of whey protein to casein, or a range of a non-clearly defined ratio. It is not clear 
what the ratio is based: volume, weight, etc... 



Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

7. Claims 1-4, 8-11, 16-19 and 21-26 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Vandeweghe et al. (U.S. 2001/0043967) as evidenced by FDA 
(Approximate pH of Foods and Food Products), USDA nutrient data laboratory 
and Cornell University (Milk Protein) 

8. Regarding claims 1 , 3 and 8-1 1 Vandeweghe et al. teaches a "yogurt 
production process" (title). The yogurt is made by 

a. providing milk (a dairy starting material comprising casein and a quantity 
of undenatured whey protein) [0004]. 

b. The pH is within the range of 5.0-8.0. Hereby used as evidentiary 
reference, the FDA cites milk from cows as having a pH 6.40-6.80. Thus, no pH 
adjustment is required. 

c. Then, the material is subjected to a cooking step (claim 1 ) and 
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d. the pH is reduced by addition of an acid or acidulant (claim 1 ). 

e. Finally, the material is "packaged for sale" [001 1] and the yogurt can be in 
liquid form [0033]. The product does not have the whey removed. 

9. Regarding claims 2 and 21 , Vendeweghe et al. teaches that the process as 
disclosed above "can be used in the production of any dairy fermented product". [0033] 
In addition, the examiner takes the stance that the product of Vendeweghe is a "cheese- 
like product" and can be considered a cheese, as it is a milk based product produced by 
coagulating casein by a curdling process. Although cheese is usually considered as the 
curd portion of an acidified milk product, where the whey is removed, a cheese with the 
whey intact can still be considered a cheese (i.e. cottage cheese). 

10. Regarding claim 4, hereby used as evidentiary reference, Cornell University 
discloses that milk from cow has an approximate whey protein to casein ratio of 18:82. 

1 1 . Regarding claims 16-18, the cooking temperature is between about 180 Q F to 
about 200 9 F (82.2 9 C to 93.3 9 C) and the cooking time is between about 2 to about 12 
minutes. [0009] 

12. Regarding claim 19, the product is packaged [001 1], whereby the material can 
set, and the steps are performed without removing whey. 

1 3. Regarding claims 22 and 24, Hereby used as evidentiary reference, the USDA 
nutrient data laboratory discloses whole milk (the material subject to cooking) to have a 
protein to fat ratio of 3.15:3.27 (approximately 1 :1). 

14. Regarding claim 23, the pH in step (b) is within the range of 5.0-8.0. Hereby 
used as evidentiary reference, the FDA cites milk from cows as having a pH 6.40-6.80. 
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Thus, no pH adjustment is required. Furthermore, if there is a desire to adjust the pH, 
the examiner takes the stance that the process of adjusting the pH of a food by adding a 
food grade acid or base is known in the art. 

1 5. Regarding claim 25, the cooking step involves heating the product to a 

temperature above 82. 2 Q C. At such a temperature the casein and whey proteins are 

denatured and thus the casein whey interaction is modified. 

Regarding claim 26, the production process has the conditions so as to provide 

"beneficial (desired) flavor, texture and other organoleptic qualities" to the product. 

[0006] 



Claim Rejections - 35 USC § 103 

1 6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

17. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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18. Claims 5-7 and 12-15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Vandeweghe et al. (U.S. 2001/0043967) as evidenced by FDA 
(Approximate pH of Foods and Food Products), USDA nutrient data laboratory 
and Cornell University (Milk Protein). 

1 9. Vandeweghe et al. teaches the limitations of claims 1,11, and 9 as discussed 
above. 

20. Regarding claims 5-7, whole milk from a cow has a water content of about 88 
wt.% and a protein content of about 3.15 wt.% (as evidenced by USDA nutrient data 
laboratory), of which casein is approximately 82% (as evidenced by Cornell University). 
Thus a typical cow milk product has approximately 2.6 wt. % casein naturally (82% of 
the approximate 3.15% protein). While milk from cows naturally has close to 3% 
casein, the casein content of milk can be greater. The examiner takes the stance that it 
is well known in the art how to dehydrate milk in order to decrease the water content 
and increase solid content, and also well known in the art how to use reduced fat milk in 
creating a dairy product. Such milk products would have a greater proportion of casein 
protein. One of ordinary skill in the art would at the time the invention was made would 
find it obvious to use a dairy product such as milk with a casein content of about 3 wt.%, 
or a modified milk with a slightly greater amount of casein, of for example 5 wt. % 
casein. The motivation for this would be for economic, textural, organoleptic, health, 
and flavor preferences; for example, using a dehydrated milk for ease and cost of 
transportation, or a skim milk in order to add less fat to the product. 
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21 . Regarding claims 12-15, after cooking, the composition is acidified after 
reaching a pH of about 4.8 to about 5.2 and "the final target pH can vary." [0024] It 
would be obvious to one of ordinary skill in the art to add acid to bring the dairy product 
from a pH of about 5.2 to a final pH of about 5.0. The motivation for this would be to 
affect the flavor of the dairy product. For example, a yogurt type product is more acidic 
than a cottage cheese product. Both products are consumed for their particular tastes. 

22. Claims 1-18 and 21-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ottenhof (EP 0 162 498) as evidenced by USDA nutrient data 
laboratory and Cornell University (Milk Protein). 

23. Regarding claim 1 , Ottenhof discloses a process for preparing a dairy product 
without removing whey comprising: 

a. providing a dairy starting material comprising casein and undenatured 
whey protein (p.1, lines 5-10); 

b. adjusting the pH to a preselected point between 5-8 (p. 1 , lines 5-1 0); 

c. subjecting the material with the desired pH to a cooking step (p. 1 , lines 9- 
11); 

d. adjusting the pH of the cooked product to 4.5-7.5 (p. 1 line 12, line 25); 
f. processing the pH 4.5-7.5 product to form the final product (p. 8 lines 36- 
38) 

24. Ottenhof teaches that some whey proteins are kept with the curds. Thus, not all 
of the whey is removed. However, Ottenhof fails to disclose that the liquid portion of the 
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whey can be kept with the curds, and shows examples of cheese produced with the 
liquid portion of the whey removed. While many cheeses have the curds removed; 
various cheeses such as cottage cheese do not remove the whey from the curds. 
Ottenhof teaches that the invention can be used to produce cottage cheese (page 7) but 
does not disclose if the rest of the whey is kept with the curds. 

25. One of ordinary skill in the art at the time the invention was made would find it 
obvious to keep the whey with the curds after making the product as taught by Ottenhof 
et al. Such a variation is a well known matter of preference in the dairy industry. 
Cheeses such as cottage cheese, curds and whey, sour milks and yogurt type dairy 
products that are made using the method similar to that as taught by Ottenhof are well 
known in the art and such products do not have the whey removed. For the motivation 
of texture and organoleptic properties, which are a matter of preference, one of ordinary 
skill in the art at the time the invention was made would find it obvious to create the 
dairy product as taught by Ottenhof, with the whey in tact. 

26. Regarding claims 2 and 21 , the product is a cheese or cheese like product (p. 6 
line 26-p.7 line 9, p. 7 lines 10-32). 

27. Regarding claim 3, the dairy starting material is skim milk (p. 2 line 6), or a 
mixture of skim milk and whey protein (p. 2 line 7). 

28. Regarding claim 4, hereby used as evidentiary reference, Cornell University 
discloses that milk from cow has an approximate whey protein to casein ratio of 18:82. 

29. Regarding claims 5-7, whole milk from a cow has a protein content of about 
3.1 5 wt. % and water content of about 88 wt. % (as evidenced by USDA nutrient data 
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laboratory), of which casein is approximately 82% (as evidenced by Cornell University). 
Thus a typical cow milk product has approximately 2.6 wt. % casein naturally. While 
milk from cows naturally has close to 3% casein, the casein content of milk can be 
greater. The examiner takes the stance that it is well known how to dehydrate a milk in 
order to decrease the water content and increase solid content, or for example to use a 
skim milk as taught by Ottenhof. Such milk products would have a greater proportion of 
casein protein. One of ordinary skill in the art at the time the invention was made would 
find it obvious to use a dairy product such as milk with a casein content of 3 wt.%, or a 
modified milk with a slightly greater amount of casein. The motivation for this would be 
for economic, textural, organoleptic, health, and flavor preferences; for example, using a 
dehydrated milk for ease and cost of transportation, or a skim milk in order to add less 
fat to the product. 

30. Regarding claims 8-10, the pH at the end of step (b) is 6.8 (p. 1 line 9). 

31 . Regarding claims 11-15, the acid or alkali is added after the cooking to achieve 
apH of 5.4 (p. 4, line 14). 

32. Regarding claim 16, heating the mixture to 60 °C or higher is disclosed (p. 4, 
line 35, p. 8, line 27). 

33. Regarding claims 17 and 18, a cooking time of 1 5 minutes is disclosed (p. 8, 
line 27). 

34. Regarding claims 22 and 24, Hereby used as evidentiary reference, the USDA 
nutrient data laboratory discloses skim milk (the material subject to cooking) to have a 
protein to fat ratio of 0.18:3.40. 
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35. Regarding claim 23, the pH is adjusted to a preselected point between 5-8 (p. 1 , 
lines 5-10) 

36. Regarding claim 25, the casein and whey proteins are heated to 60 °C or higher 
(p. 4, line 35, p. 8, line 27). Thus the proteins are denatured and the protein interaction 
is modified. 

37. Regarding claim 26, the length as discussed in claims 1 7 and 1 8 above, the 
temperature as discussed in claim 16 above and the pH is modified as discussed in 
claims 9-10 above. These parameters are selected in order to create a cheese with the 
desired physical properties. Also, the examiner takes the stance that such parameters 
affect the final texture. 

38. Claim 19 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ottenhof (EP 0 162 498) in view of Hormann et al. (US #6,036,979). 

39. As described for claim 1 above, Ottenhoff discloses a method for preparing a 
cheese product comprising providing a dairy material comprising whey and casein 
proteins, adjusting the pH, subjecting the material to a cooking step, and adjusting the 
pH of the cooked product. 

40. Ottenhoff fails to disclose placing the pH 4.5-7.5 product into packaging while still 
liquid and providing conditions which allow the packaged product to set. 

41 . Hormann et al. discloses a method for producing a cheese product comprising 
adding the cheese product to containers while still liquid, and then providing conditions 
which allow the packaged product to set (Column 2, lines 1 -1 2). Hormann et al. 
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teaches using a dairy starting material comprising casein and undenatured whey protein 
(skim milk and cream), and cooking and acidifying the product. 
42. Both Ottenhof and Hormann et al. teach dairy cheese like products that are 
produced by cooking and acidifying the dairy starting material. When creating the 
product of Ottenhof, one of ordinary skill in the art would be motivated to market the 
product and thus would need to store the product. One of ordinary skill in the art would 
look to the art to find out how to best store the product. Hormann et al. teaches 
packaging the product while still liquid. Thus, one of ordinary skill in the art would at the 
time the invention was made would find it obvious to package the product of Ottenhoff 
as by the method as taught by Hormann et al. 



Response to Arguments 



43. Applicant's arguments file on 04/1 2/201 0 with respect to claims 1-19 and 21 have 
been fully considered and are persuasive. The rejection under 103(a) as being 
unpatentable over Wahlgren (U.S. 6,365,205) has been withdrawn. 

44. Also, Applicant's arguments filed on 01/21/2009, Applicant's arguments have 
been fully considered but are moot in view of the new ground(s) of rejection. 

45. Regarding Applicant's arguments filed on 01/21/2009, Applicant argued that 
"Applicants respectfully disagree with the Examiner's characterization of Ottenhof 
because the process of Ottenhof teaches that whey is removed during the processing 
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steps. Ottenhof teaches a process for preparing a product containing casein and whey 
protein, but some whey is separated from the curd and thus is removed in the process. 
For example, Ottenhof states "lt]he curd can be separated in a known manner, for 
example by means of decanting or centrifuging or by means of sieving or gauze 
filtering." Page 4, 1 1 .24-26. It would be clear to one of skill in the art that the curd is 
being separated from the whey..." 

46. Ottenhof teaches a process for "preparing a product containing casein and whey 
protein" (page 1, lines 5-6). Although Ottenhof discloses examples including cheese 
type products where the curd is separated from the liquid portion of the whey, the final 
product contains parts of the whey, particularly the whey proteins. The final product of 
Ottenhof contains whey protein; parts of the whey are kept in tact. Furthermore, prior to 
when the cheese is separated from the liquid, the product as of Ottenhof, meets the 
limitations as claimed by applicant in claim 1 , (a)-(d). Thus such a dairy cheese like 
product, with the whey in tact, would be obvious to one of ordinary skill in the art. In 
addition, although Ottenhof provides examples of more solid cheeses which do not 
include the liquid whey portion, the examiner takes the stance that this is a matter of 
preference which is well known to one of ordinary skill in the art. 

47. One of ordinary skill in the art at the time the invention was made would find it 
obvious to keep the whey with the curds after making the product as taught by Ottenhof 
et al. Such a variation is a well known matter of preference in the dairy industry. 
Cheeses such as cottage cheese, curds and whey, sour milks and yogurt type dairy 
products that are made using the method similar to that as taught by Ottenhof are well 
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known in the art, and such products do not have the whey removed. Thus, one of 
ordinary skill in the art would be motivated to create the dairy product as taught by 
Ottenhof, with the whey in tact, for the motivation of flavor, texture and organoleptic 
properties. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JULIYA KRAVETS whose telephone number is 
(571)270-5681 . The examiner can normally be reached on 9am-6pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Larry Tarazano can be reached on (571)272-1515. The fax phone number 
for the organization where this application or proceeding is assigned is 571 -273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 



ID. Lawrence Tarazano/ /J. K./ 

Supervisory Patent Examiner, Art Unit 1781 Examiner, Art Unit 1781 



